VERMONT ENVI RONVENTAL BOARD
10 V.S. A Chapter 151

Re: Talon HII Gun Qub, Inc. and John Sw nington
Land Use Permt #9A0192-EB (Revocati on)

MEMORANDUM OF DECI SI ON

This decision pertains to a nmotion to dismss filed by
the Permttees on Decenber 9, 1992, and certain requests for
party status. On February 8, 1993, the Environmental Board
I ssued a Menorandum of Decision concerning the notion to
dismss and party status of the Petitioners and individuals
who live near the gun club. In its February 8 decision, the
Board decided to schedule oral argument on the notion, based
upon the |anguage of Board Rule 18(D).

On February 18, a response to the Menorandum of Deci sion
was filed with the Board by Jon Readnour, attorney for the
Petitioners, Janes and Kim Mner, and the nei ?hbors who sought
and obtained party status in this proceeding. M. Readnour
believes it would be pointless to hold oral argunent on the
motion to dismss. He points out that the only ground for the
notion advanced by the Permttees is that the 1ssues raised in
the revocation petition were already reviewed by the District
Environmental Conm ssion and therefore further review is
barred by the doctrine of res iudicata, but that res iudicata
does not apply because Rule 38(A) provides for a hearing on a
revocation petition as a matter of law M. Readnour argues
that the issues raised in the revocation petition (one,
whet her the pPermittee's application was nmaterially inaccurate,
erroneous, or inconplete, and two, whether the Pernittee has
violated its permt) have not been previously litigated.

~ On March 3, 1993, the Board decided to reconsider its
decision to hold oral argunment on the notion to dismss.

. DECI SI ON

A Mbtion to DismsSs

Rule 18(D) states:

(D Dismssal. The board may, on its own notion
or at the request of a party, consider the dis-
mssal, in whole or in part, of any matter before
the board for reasons provided by these rules, by
statute, or by law. At the request of a party or on
its own notion, the board will entertain oral
argument prior to considerins anv such dismssal;
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such argunent shall be preceded by notice to the
parties unless dismssal is considered at a

regul arly convened hearing on the matter. A
decision to dismss shall include a statenent of
findings of fact and conclusions of law and shall be
made wthin 20 days of the final hearing at which

di sm ssal is considered.

(Enphasi s added.)

In its February 8 decision, the Board stated it woul d
schedul e oral argunent on the notion to dismss in accordance
with Rule 18(D).  The Board has deternmined that oral argunent
Is not required by Rule 18(D) in this proceeding.

The Permttee, Talon Hll Gun Cub, Inc., argues that the
Board shoul d dism ss the Revocation Petition because the
issues raised in the petition were all litigated before the
District Conm ssion and were not appeal ed.

Rul e 38(A) provides that a revocation petition nmay be
filed with the Board by, among others, any person who was
party to the application and any adjoi ning property owner
whose property interests are directly affected by an all eged
violation. A petition for revocation is treated as a
contested case, and the notice and hearing procedures of Rule
40 applr. G ounds for revocation include: 1) the subm ssion
willtully or with gross negligence, of inaccurate, erroneous,
or materially inconplete information in connection with the
permt application; and 2) the violations of a permt or the
rul es of the Board.

The revocation petition filed in this matter was properly
brought by adjoi ni ng | andowners who were parties to the
application. The petition includes the allegations that the
Permttees, willfully or with gross negligence, subnitted
I naccurate, erroneous, or materially inconplete information in
connection with the ﬁernit_applicatlon, and that the Permt-

,; tees have violated the permt. These allegations, if true,
~woul d be grounds for revocation of the permt. The issues
“raised in the revocation petition have not been litigated:
. the District Conm ssion reviewed the application for a permt
to determne whether the project conplied with the ten
environnental criteria of Act 250, while the Environnental
- Board will review evidence that proves or disproves the
al l egations of the Petitioner concerning subm ssion of
information to the District Conm ssion and violations of the
permt issued by the District Comm ssion.

Accordingly, the Board concludes that the doctrine res
judicata does not bar the Bcard frem considering the revoca-
tion petition. In fact, the Board is required by law to hold
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a hearing on the petition if any of the allegations, if
proven, would constitute grounds to revoke the permt.

The Petitioners' allegations include the follow ng:

1. The Permttees did not contact residents of the area
to informthem of sound tests; had such residents been
contacted and had an opportunity to participate in the sound
tests, the District Conm ssion may have denied the permt or
I nposed additional conditions.

_ 2. The club house is closer to the quarry than asshown
in the aporoved plans submtted by Enman Engi neering dated
August 20; 1990. This has resulted in relocation of the
shooting stations as well as their orientation. These changes
have resulted in increased noise.

2. Shooting stations have been |ocated on the shorelines
of the quarry and a building is used for storage on the quarry
site. This violates the requirenent for a buffer zone around
the quarry site, which is a designated wetland. These
shooting stations have created significant noise.

3. The project is accessed fromthe Witing Road rather
than fromthe Arnold District Road. (The Gun C ub does not
dispute this allegation. Testinmony should be confined to what
adverse inpacts, If any, use of this access road will create.)

4. The consunption of food and drink at the club house
and the failure to install a cornposting toilet are violations
of the wastewater permt issued by the Departnment of Environ-

mental Conservati on.

5. The limts on the hours of operation have not been
adhered to.

_ 6. The site plan map submtted to the District Commis-
~sion ]ncorrectlg shows | and that is owned by the Petitioners
+ as being owned by John Sw ni ngton.

! Deviation from the permt conditions or anroved pl ans
. constitutes grounds for revocation. |If the allegations of the
. Petitioners are true, grounds for revocation woul d exist.?

The Petitioners are therefore entitled to a hearing on their
revocation petition.

H Accordingly, the Board denies the Mtion to D smss.

! zven if grounds or revocation exist, the Board may provide an
opportunity to correct the violation prior to revocation takrng effect.
Rule 38(A)(3).

)
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Rule 18(D) requires oral argunent "prior to considering
any such dismissal."™ Qur interpretation of Rule 18(D) is that
it applies only when the Board is considering dismssing a
matter. In this case, the Board has determned not to dismss
the revocation petition; therefore, there is no need to have
oral argument.

A hearing on the allegations in the revocation petition
| be held so that the Board may deternm ne whether the
egations of the Petitioners are true.

Wi |
Il

a
B. Party Status

Attorney Readnour also seeks to have M. and Ms.
DeAngelis' party status requests reconsidered. M. Readnour
claims that they are al so concerned about water pollution and
wast e di sposal 1ssues under Criterion 1 as well as the issues
for which they were granted party status.

Upon closer exam nation of the issues raised in this
revocation proceeding, the Board has decided to revise its
decision on party status announced in its February 8
Mermor andum of Deci si on.

In revocation proceedings, the rules of the Board
governing party status apply. Adjoining Broperty owners and
other persons who are or may be affected by virtue of the
alleged violations are eligible for party status. Rule 14(A);

Rule 14(B)(l)(a). Persons who can materially assist the Board

may al so be granted party status. Rule 14(%2(I2(b). Beee
Crushed Rock. Inc.. #1ro489-EB, Findings of Fact, Conclusions
of Law, and Permt Revocation Oder at 3 (Cct. 17, 1986).

~_ The issues in a revocation proceeding, however, are
limted to those alleged as grounds for revocation. The
effect of the project upon the resources protected by the

criteria of Act 250 is not an issue except to the extent that
~violations have occurred.

!

James and Kim M ner are adjoining pro?erty owners who are
affected by the violations of the permt alleged in the peti-
tion. Kenneth and Jane DeAngelis, Bruce and Carnelita Brown,
Wlliamand Goria Currie, Donald and vicki Eddy, Catlin Fox,
Robert and Mary Lord, Theresa and John Parker, and Robert and
Susan WAl sh all live within several mles of the Talon H |l

Qun Cub. Some of their interests are simlar and others are
not, but they naK all be affected by the alleged violations.
The M ners and the other neighbors also allege that the
Permttees willfully or with gross negligence submtted

I naccurate, erroneous, or materially 1nconplete information in
connection with their application
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The Board grants party status to the Mners and all the
nei ghbors |isted above, provided they continue to be repre-
sented by one attorney who will present w tnesses, cross-
exam ne, and offer argument on behalf of all the neighbors.

. ORDER

1. The Permittee's notion to dismss the revocation
proceedi ngs is deni ed.

2. Party status is granted to Janes and Kim M ner pursuant
to Rule 14(A) and to Kenneth and Jane DeAngelis, Wl Iliam
and Goria CQurrie, vicki and Donald Eddy, Catlin Fox,
Robert and Mary Lord, Theresa and John Parker, Susan K
Young Wl sh and Robert Wal sh, and Bruce and Carnelita L.
Brown pursuant to Rule 14(B)(l)(a).

3. A hearing on the revocation petition will be held on
Wednesday, April 7, 1993, at a time and location to be
announced at a later date.

4. On or before Friday, March 19, 1993, parties shall file
final lists of witnesses and exhibits and prefiled
testimony for all wtnesses they intend to present at the
hearing.) (Sanples of prefiled testinony are avail able on
request.

5. On or before Friday, March 26, 1993, parties shall file
prefiled rebuttal testinony and revised |ists show ng
rebuttal witnesses and exhibits.

6. On or before Thursday, April 1, 1993, parties shall file
inwiting all legal objections to the prefiled
testimony, or such objections shall be deened waived.

1. No individual may be called as a witness in this matter
if he or she has not been identified in a witness |ist
filed in conpliance with this Order. Al reports and
ot her documents that constitute substantive testinony

must be filed with the prefiled testinony. [f prefiled
testimony has not been submtted by the date specified,
the witness wll not be permtted to testify. [Instruc-

tions for filing prefiled testinony are enclosed.

8. The Board may waive the filing requirenents upon a
showi ng of good cause, unless such waiver would unfairly
prejudice the rights of other parties.
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9.

10.

11.

12.

14.

Parties shall file an original and ten copies of prefiled
testinony, legal nenoranda, all exhibits which are 8 1/2

X 11 inches or smaller, and any other docunents with the

Board, and mail one copy to each of the parties listed on
the attached Certificate of Service.

Parties are required to file only lists identifyin%
exhibits which are larger than 8 1/2 x 11 inches that
they intend to present, rather than the exhibits them
selves. Exhibits nust be made available for inspection
and copying by any parties prior to the hearing.

To save tinme at the evidentiary hearing, the Board w |
require that parties label their prefiled testinony and
exhibits thensel ves and submt |ists of exhibits which
Lhe_Board can use to keep track of exhibits during the
earing

Wth respect to labeling, each person is assigned a
letter as follows: P for the Pernittee and N for the

Nei ghbors. Prefiled testinony and exhibits shall be

assi gned consecutive nunbers: for exanple, the Permttee
wi Il nunber its exhibits p1, P2, P3, etc. |f an exhibjt
consi sts of nore than one piece (such as a site plan with
mul tiple sheets), letters will be used for each piece,
i.e, P2a, P2B, etc.  The | abels on the exhibits nust
contain the words ENVI RONMVENTAL BOARD, Re: Talon H Il Qun
Cub, Inc. and John Swi nington, #9a0192-EB, the nunber of
the exhibit, and a space for the Board to mark whet her
the exhibit has been admtted and to mark the date of

adm ssi on. Label stickers which can be used by the
parties are available fromthe Board on request; parties
nmust conplete the informati on sought on the stickers
prior to the hearing.

Concerning preparation of |lists of exhibits, each |ist
nust state the full nanme of the party at the top and the
Board's case number. There nust be three colums, from
left to right: NUMBER, DESCRI PTION, and STATUS. The |ist
nmust include exhibits and prefiled testinony.

The hearings will be recorded electronically by the Board
or, upon request, by a stenographic reporter. An arty
w shing to have a stenographic reporter present oy g
transcript of the proceedings must submt a request by
Tuesday, April 6, 1993. (ne CQP% of any transcript made
of proceedings nmust be filed w t he Environnmental Board
at no cost to the Board.

Pursuant to Board Rule 16, this Oder will be binding on
all parties who have received notice of the prehearing
conference, unless there is a tinely objection to the
Order, or a show ng of cause for, or falrness requires,
wai ver of a requirement of this order.



Talon H Il @n dub, Inc.

and John Swi ni ngton

Land Use Permt #9a0192-EB (Revocati on)

Menor andum of Deci si on
Page 7

Dated at Montpelier, Vernont, this 4 f‘wday of March,

1993.

c:\ccm\eb\9A0192.mod (WP)
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